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Submit ted on the briefs . *

Josh Lee,  Assis tant  Federal  Public  Defender  (Virginia  L.  Grady,  Federal
Public  Defender ,  with him on the briefs) ,  Office of  the Federal  Public
Defender ,  Denver,  Colorado,  for  Defendant-Appellant .

Timothy W. Gist ,  Assis tant  United States  Attorney (Chris topher  A.
Crofts ,  United States  Attorney,  with him on the brief) ,  Distr ict  of
Wyoming,  Lander,  Wyoming,  for  Plaint i ff-Appellee.

Before LUCERO, McKAY ,  and BACHARACH ,  Circui t  Judges.

* Oral  argument  would not  material ly aid our  considerat ion of  the
appeal .  See  Fed.  R.  App.  P.  34(a)(2)(C);  10th Cir .  R.  34.1(G).  Thus,  we
have decided the appeal  based on the briefs .
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BACHARACH ,  Circui t  Judge.

This  appeal  grows out  of  Tapia v .  United States ,  564 U.S.  319

(2011).  There,  the U.S.  Supreme Court  held that  a  federal  dis tr ict  court

cannot  impose or  lengthen a prison term to promote rehabil i ta t ion.  564

U.S.  at  332.

Tapia  was implicated when Ms.  Ashley Tidzump was convicted of

assaul t  and requested an 18-month prison term, admit t ing an addict ion to

opiates  and a need for  t reatment .  But  Ms.  Tidzump would ordinari ly

qual ify for  the prison’s  drug treatment  program only i f  she were to begin

treatment  with at  least  two years  remaining on her  sentence.  See  BOP

Program Statement  No.  P5330.11 § 2.5.1(b)(d)  (Mar.  16,  2009) (s tat ing

that  admission into the residential  drug-abuse t reatment  program (RDAP)

ordinari ly requires  an inmate to have at  least  24 months remaining on the

sentence) . 1 So,  the dis tr ict  court  imposed a prison sentence of  31 months.

Though the sentence dipped below the guidel ine range,  the sentence was

1 We may take judicial  not ice of  the BOP’s program statement .  See
Davila v .  Gladden ,  777 F.3d 1198,  1207 n.3 (11th Cir .  2015) ( taking
judicial  not ice of  a  BOP program statement) ;  United States  v .  Thornton ,
511 F.3d 1221,  1229 n.5 (9th Cir .  2008) (same).
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long enough to al low Ms.  Tidzump to become el igible  for  the prison’s

drug treatment  program.

Ms.  Tidzump appeals  the sentence,  cal l ing on us to decide whether

the dis tr ict  court’s  explanat ion for  the sentence was permissible  under

Tapia .  We conclude that  the sentence was impermissible  because the

distr ict  court  expressly lengthened the sentence for  the purpose of

promoting rehabil i ta t ion.  We reverse.

I .  Standard of  Review

Ms. Tidzump did not  object  to  the sentence in dis tr ict  court .  As a

resul t ,  we engage in l imited review, deciding only whether  the sentence

const i tutes  plain error .  United States  v .  Mendiola ,  696 F.3d 1033,  1036

(10th Cir .  2012).  In reviewing for  plain error ,  we wil l  reverse only i f  the

distr ict  court  erred in a  way that  is  plain or  obvious,  prejudicing Ms.

Tidzump’s substant ial  r ights  and seriously affect ing the fairness,

integri ty,  or  public  reputat ion of  the judicial  proceedings.  Id.

II . The distr ict  court  erred in  a  way that  i s  p la in  or  obvious .

In our  view, the dis tr ict  court  erred in a  plain or  obvious manner.  In

reaching this  conclusion,  we recognize that  the dis tr ict  court  decided the

sentence with a  laudable purpose (faci l i ta t ing rehabil i ta t ion)  and

proceeded without  the benefi t  of  adversarial  argument .  Nonetheless ,  the

Tapia  Court  clearly and unequivocal ly prohibi ted dis tr ict  courts  from
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imposing or  lengthening a sentence for  the purpose of  promoting

rehabil i ta t ion.  Tapia v .  United States ,  564 U.S.  319,  332 (2011);  see

United States  v .  Mendiola ,  696 F.3d 1033,  1036 n.2 (10th Cir .  2012)

(“Tapia’s  holding was clear  and unequivocal .”) .

The government  argues that  unt i l  now, there has been no precedent

on whether  Tapia  prevents  “a discret ionary downward variance to

account  for  t reatment .”  Appellee’s  Resp.  Br.  a t  20.  This  argument  would

not  support  aff i rmance here.  The issue does not  involve prevention of  a

downward variance,  for  the dis tr ict  court  did  vary downward by select ing

a 31-month sentence.  Though a downward variance was permissible ,  the

distr ict  court  could not  reduce the downward variance for  the purpose of

promoting rehabil i ta t ion.

The court  did precisely that .  Though Ms.  Tidzump requested an 18-

month sentence,  the dis tr ict  court  s tated that  i t  preferred not  to  require

any prison t ime.  R. ,  vol .  3  at  56.  Ult imately,  however,  the court  varied

downward to 31 months,  decl ining to go down any further  for  the s tated

purpose of  al lowing Ms.  Tidzump to qual ify for  t reatment  in the RDAP.

The distr ict  court  expressed i ts  thinking in two statements:

1. “I’m not  sending her  18 months to warehouse her ,  because she
won’t  get  into the program.”
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2. “I  [wil l ]  go down to 31 months.  I  think that’s  the—probably
the bot tom number I  can get  to  and get  her  into the RDAP
program.”

Id.  a t  57.

The government  interprets  these comments  different ly,  not ing that

the court  expressed uncertainty over  whether  the 31-month sentence

would be the shortest  pr ison term to qual ify Ms.  Tidzump for  the RDAP:

In looking at  a l l  the facts  and circumstances  in this  case,  a
sentence of  33 months,  what  is  suff icient  but  not  greater  than
necessary considering the object ives? I  go down to 31 months.
I  think that’s  the – probably the bot tom number I  can get  to  and
get  her into the RDAP program. Maybe not .

Id.  (emphasis  added).  Seizing on the comment at  the end,  “Maybe not ,”

the government  argues that  (1)  a  31-month term would have been too

short  to  al low entry into the RDAP and (2)  surely the dis tr ict  court  knew

that :

[T]he Defendant  had served almost  4 months (119 days)  in
custody as  of  the  date  of  sentencing,  and thus a  31 month
sentence was in effect  a  27 month sentence.  I f  the court  was
truly fashioning a sentence to ensure the Defendant  would be
el igible  for  RDAP .  .  .  i t  would have imposed a longer  sentence
– and not  varied downward from the advisory guidel ine – so as
to offset  this  t ime already spent  in  custody.  The court  would
also have known i t  would take upward of  several  months for  the
Defendant  to  be designated and transported to her  eventual  BOP
placement ,  shaving even more t ime from her  sentence.

Appellee’s  Resp.  Br.  a t  19 (ci tat ion omit ted) .

The government’s  argument  does l i t t le  to  create  uncertainty over

the dis tr ict  court’s  intent .  Indeed,  the argument  serves only to confirm
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that  a  31-month sentence would probably const i tute  the shortest  pr ison

term that  would al low entry into the RDAP.

What  did the court  mean when i t  added “Maybe not”? Presumably,

the court  meant  that  no one could know for  sure what  would be the

shortest  pr ison sentence to qual ify Ms.  Tidzump for  the RDAP.

As indicated above,  the BOP ordinari ly al lows entry into the RDAP

only i f  a t  least  24 months remain on a sentence.  See  p .  2 ,  above.  As the

government  implies ,  Ms.  Tidzump would get  credi t  for  the period of

roughly four  months in pretr ial  detent ion.  18 U.S.C.  § 3585(b)(1)  (2012);

see Appellee’s  Resp.  Br.  a t  19 (s tat ing that  “a 31 month sentence was in

effect  a  27 month sentence” because of  the period of  almost  four  months

in pretr ial  detent ion) .  Thus,  Ms.  Tidzump’s four  months in pretr ial

detent ion would not  count  toward her  el igibi l i ty  for  the RDAP.

The same is  t rue of  the t ime that  Ms.  Tidzump spent  await ing a  BOP

placement .  Appellee’s  Resp.  Br.  a t  19.  The government  s tates  that  this

period could take “upward of  several  months.”  Id.

According to the government’s  math,  Ms.  Tidzump could not  enter

the RDAP unti l  she had already served almost  four  months in pretr ial

detent ion and “upward of  several  months” wait ing for  her  “eventual  BOP

placement .”  Id.  By then,  roughly 24 months would have remained on her
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sentence,  precisely the minimum ordinari ly al lowed under  the BOP

guidel ines.

But  the court  could not  know for  sure

! how long i t  would take for  Ms.  Tidzump to be placed at  a  BOP
faci l i ty  or

! how quickly she could get  into an RDAP.

Thus,  the dis tr ict  court  acknowledged some uncertainty,  s tat ing “Maybe

not ,”  when remarking that  31 months was “probably” the shortest  pr ison

sentence to al low Ms.  Tidzump to “get  .  .  .  into the RDAP.” R. ,  vol .  3  at

57.

The court  expressly acknowledged that  i t  sentenced Ms.  Tidzump to

31 months because that  was l ikely the minimum to al low entry into the

RDAP. We do not  know with certainty how the court  arr ived at  31

months.  But  the government’s  argument  ref lects  a  reasonable

explanat ion:  Ms.  Tidzump could not  enter  the program unti l  spending

roughly 4 months in pretr ial  detent ion and upward of  3 months in

await ing a  BOP placement .  At  that  point ,  Ms.  Tidzump would have

roughly 24 months remaining on her  sentence,  precisely the minimum for

entry into the RDAP. Coincidence? We think not .

* * *

In sentencing Ms.  Tidzump, the court  expressly rel ied on Ms.

Tidzump’s need for  drug treatment .  This  approach,  however,  is  c learly
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and unequivocal ly foreclosed by Tapia .  As a  resul t ,  we conclude that  the

distr ict  court  erred in a  way that  was plain or  obvious.

III . The error  affected Ms.  Tidzump’s  substant ia l  r ights .

An obvious error ,  however,  is  not  enough to require reversal .  In

addit ion,  Ms.  Tidzump must  show an effect  on her  substant ial  r ights .  See

Section I ,  above.  This  burden is  met  i f  compliance with Tapia  would

l ikely have led to a  shorter  sentence.  United States  v .  Cordery ,  656 F.3d

1103,  1108 (10th Cir .  2011).

Ms.  Tidzump has made the required showing:  the dis tr ict  court

s tated that  i t  preferred not  to  give any prison t ime and decided against  an

18-month sentence because i t  would have prevented residential  drug

treatment .  In these circumstances,  “ i t  is  reasonable to assume that ,  had

the dis tr ict  court  ‘not  focused on a part icular  drug treatment  program

within a  federal  inst i tut ion,’  i t  l ikely would have imposed a lesser

sentence.”  United States  v .  Mendiola ,  696 F.3d 1033,  1042 (10th Cir .

2012) (ci tat ion omit ted) .  Thus,  we conclude that  the error  affected Ms.

Tidzump’s substant ial  r ights .  Id. ;  see also United States  v .  Cordery ,  656

F.3d 1103,  1108 (10th Cir .  2011) (holding that  a  Tapia  error  affected the

defendant’s  substant ial  r ights  because the dis tr ict  court’s  emphasis  on

“RDAP el igibi l i ty  suggests  a  reasonable probabil i ty  that  the sentence

would have been lower without  this  considerat ion”) .
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IV. The error  ser iously  af fected the  fa irness ,  integri ty ,  and publ ic
reputat ion of  the  judic ia l  proceedings .

Final ly,  Ms.  Tidzump must  show that  the error  ser iously affected

the fairness,  integri ty,  and public  reputat ion of  the judicial  proceedings.

See  Sect ion I ,  above.  We conclude that  Ms.  Tidzump sat isf ied this

burden.

On this  element ,  we consider  whether  compliance with Tapia  would

l ikely have led to a  s ignif icant ly shorter  sentence.  United States  v .

Cordery ,  656 F.3d 1103,  1108 (10th Cir .  2011).  That  l ikel ihood exists

here.  Defense counsel  asked for  an 18-month sentence,  and the dis tr ict

court  s tated that  i t  preferred not  to  require any prison t ime.  Instead,  the

court  imposed a prison term of  31 months.  That  pr ison term exceeded Ms.

Tidzump’s request  by over  40%, which was s ignif icant .  As a  resul t ,  we

conclude that  the Tapia  error  ser iously affected the fairness,  integri ty,

and public  reputat ion of  the judicial  proceedings.  See id.  a t  1105,  1108

(holding that  a  Tapia  error  ser iously affected the fairness,  integri ty,  and

reputat ion of  the judicial  proceedings when the sentence exceeded the

bottom of  the guidel ines by f ive months) .
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V. Disposi t ion

We reverse and remand for  resentencing in a  manner consistent

with Tapia .
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