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Before KELLY, PHILLIPS, and MORITZ, Circuit Judges.

PHILLIPS, Circuit Judge.

CGG Land (U.S.) Inc.’s employees (Employees) brought this collective action
alleging violations of the Fair Labor Standards Act (FLSA). The FLSA generally
requires employers to compensate overtime hours at one and one-half times the
employee’s “regular rate” of pay. See 29 U.S.C. § 207(a)(1) (2012). Employees claim
that CGG violated the FLSA by not including in their regular rates reimbursement
payments for $35 of daily meal expenses while working away from home. Thus,
Employees claim that CGG undervalued their pay in calculating their overtime
compensation. We hold that 29 U.S.C. § 207(e)(2) exempts such payments from the
regular rate as travel expenses incurred in furtherance of the employer’s interest. We
affirm the district court’s grant of summary judgment in favor of CGG.

BACKGROUND

The Parties stipulated to the following undisputed facts. Employees are former
hourly employees of CGG. CGG provides seismic-mapping services at remote
locations throughout the United States. To reach the remote locations, CGG required

its employees to travel away from home and stay in hotels near remote job sites for
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four-to-eight-week intervals. Employees then returned home for about two-to-four-
week intervals before again traveling to remote locations.

Employees often worked more than forty hours per week while at the remote
locations, and CGG paid them overtime based on Employees’ regular rates of pay.
When CGG’s employees worked away from home, CGG also provided them a $35
per diem for meals, including on days spent traveling to and from the remote job
locations. In the district court, the Parties stipulated that $35 “was a reasonable
amount for meal expenses incurred by the Plaintiffs while living and working on
CGG Land business at work locations away from their home locations.” Appellant’s
App. vol. | at 64. CGG didn’t pay the $35 when employees worked from their home
locations or when food was provided at the remote locations.

In determining Employees’ regular rates of pay, CGG didn’t include the daily
$35 payments. Contesting this calculation method, Employees filed a collective
action against CGG asserting that CGG violated the FLSA by calculating their
overtime pay on undervalued regular rates of pay. After stipulating to material facts
in the district court, the Parties each sought summary judgment. The district court
granted summary judgment for CGG, agreeing with CGG that the $35 payments were
exempt from the regular rates of pay under 29 U.S.C. § 207(e)(2).

On appeal, Employees argue that the district court erred in treating the $35
payments as exempt travel expenses under 8§ 207(e)(2). First, Employees claim that
travel expenses are not exempt for days when they traveled to or from remote job

sites because they didn’t do any work for CGG on those days. And second,
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Employees claim that the $35 payments remained not exempt for all days they
worked at the remote job site because for those days they were no longer traveling
over the road. In addition, Employees claim that CGG has waived all defenses except
its claim that the $35 payments are exempt under § 207(e)(2)."
STANDARD OF REVIEW

“We review the district court’s summary judgment decision de novo, applying
the same standard as the district court.” McBride v. Peak Wellness Ctr., Inc., 688
F.3d 698, 703 (10th Cir. 2012) (internal quotation marks omitted). Under this
standard, summary judgment is appropriate “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). Here, the Parties stipulated to the material facts
in the district court, so the sole issue is whether those facts justify granting CGG
summary judgment.

DISCUSSION

“The purpose of FLSA overtime is ‘to compensate those who labored in excess
of the statutory maximum number of hours for the wear and tear of extra work and to
spread employment through inducing employers to shorten hours because of the
pressure of extra cost.”” Chavez v. City of Albuquerque, 630 F.3d 1300, 1304 (10th

Cir. 2011) (quoting Bay Ridge Operating Co. v. Aaron, 334 U.S. 446, 460 (1948)).

! Because we affirm the district court’s grant of summary judgment in favor of
CGG, Employees’ argument that CGG waived its other affirmative defenses is moot
and we refrain from addressing that argument.
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An employer must compensate overtime hours “at a rate not less than one and one-
half times the regular rate at which [the employee] is employed.” 29 U.S.C. §
207(a)(1). “*The proper determination of that [regular] rate is therefore of prime
importance’ in calculating the amount of overtime wages due.” Albers v. Bd. of Cty.
Comm’rs of Jefferson Cty., Colo., 771 F.3d 697, 704-05 (10th Cir. 2014) (quoting
Walling v. Youngerman-Reynolds Hardwood Co., 325 U.S. 419, 424 (1945)).

The first step in resolving this FLSA dispute is to determine Employees’ regular
rates. Chavez, 630 F.3d at 1304. The regular rate “shall be deemed to include all
remuneration for employment paid to, or on behalf of, the employee,” subject to eight
exceptions. 29 U.S.C. 8 207(e). One exception exempts “reasonable payments for
traveling expenses, or other expenses, incurred by an employee in the furtherance of his
employer's interests and properly reimbursable by the employer; and other similar
payments to an employee which are not made as compensation for his hours of
employment.” Id. 8 207(e)(2). This exception applies “[w]here an employee incurs
expenses on his employer’s behalf or where he is required to expend sums solely by
reason of action taken for the convenience of his employer.” 29 C.F.R. § 778.217(a)
(2016). For instance, this exception includes the *“reasonably approximate amount
expended by an employee, who is traveling ‘over the road’ on his employer’s business,
for . .. living expenses away from home .. ..” Id. § 778.217(b)(3).

Here, the Parties stipulated that CGG’s $35 payments were reasonable amounts to
compensate Employees for their approximate meal expenses while away from home.

Further, they agree that CGG’s employees received the $35 payments only when CGG
8
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required them to work away from home. Employees traveled away from home because
CGG required them to do so. So the issue is whether the $35 reimbursement for meals is
a living expense away from home.

While conceding that living expenses are exempt from the regular rate, Employees
argue that the phrase “living expenses” doesn’t include the cost of food. But the
Department of Labor (DOL) has rejected this argument, concluding that “the phrase
‘living expenses’ includes the cost of food, and the necessity of eating meals away from
home is an additional expense that the employee incurs for the employer’s benefit.”
Wage and Hour Division Opinion Letter, FLSA 2004-3 (May 13, 2004); see McBride,
688 F.3d at 705 (“Given their provenance and legal effect, [DOL] opinion letters are
entitled to great weight when they interpret the DOL’s own (ambiguous) regulations.”
(internal quotation marks omitted) (quoting In re Wal-Mart Stores, Inc., Fair Labor
Standards Act Litig., 395 F.3d 1177, 1184 (10th Cir. 2005))). We agree with the DOL
that the cost of food away from home is an additional expense that the employee incurs
while traveling for the employer’s benefit and is thus exempt as a living expense.

Despite this, Employees argue that they were no longer “traveling over the road”
once they reached their remote job site, so the $35 cannot be excluded. We agree with the
district court that “this is a hyper-literal interpretation of the term ‘traveling.””
Appellant’s App. vol. | at 192. The term “traveling” includes more than the time spent in
transit to or from the remote job site. See Wage and Hour Division Opinion Letter, FLSA
2004-3 (May 13, 2004) (explaining that all meals would be excluded as living expenses

away from home when an employee travels for work). Instead, we must read “traveling”
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more broadly as time “away from home,” not just time in transit. 29 C.F.R. 8
778.217(b)(3). So the proper focus under section 778.217(b)(3) is whether the $35
payments are for reimbursement of travel expenses incurred in furtherance of the
employer’s interests—not whether the employee is in transit at any given moment when
the employee has traveled to a remote job site requiring that the employee be away from
home during mealtimes. See 29 U.S.C. § 207(e).

Finally, despite stipulating that the $35 per diem payment is a reasonable meal
allowance, Employees still suggest that CGG paid the $35 as part of a scheme to set an
artificially low hourly pay rate to underpay overtime pay. Employees’ stipulation defeats
this argument.

And Employees’ cited cases on this issue are easily distinguishable—they involve
instances where employers tied per diem payments to the amount of hours that employees
worked. For example, in Newman v. Advanced Tech. Innovation Corp., 749 F.3d 33, 39
(1st Cir. 2014) and Gagnon v. United Technisource, Inc., 607 F.3d 1036, 1042 (5th Cir.
2010), the courts disallowed employers from excluding per diem payments from
employees’ regular rates when the per diem payments depended on the number of hours
worked. See 29 U.S.C. § 207(e)(2) (exempting expenses “incurred by an employee in the
furtherance of his employer’s interests and properly reimbursable by the employer” but
not excluding payments made “as compensation for his hours of employment”). In
contrast, here, Employees do not receive higher per diem payments after working longer
hours. And it bears repeating that the Parties stipulated that the payments were reasonable

payments for meals.
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Here, Employees traveled to remote job sites away from home to perform lengthy
work stints for CGG. While away from home, Employees incurred meal expenses while
serving CGG as employees and while furthering CGG’s interests. For all the reasons
stated, these travel expenses are exempt under 29 U.S.C. § 207(e)(2).

CONCLUSION
The district court’s decision granting summary judgment in favor of CGG is

AFFIRMED.
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